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STATE OF NEW YORK
DEPARTMENT OF HEALTH
P.O. Box 11729

Albany, NY 12211

Notice of Decision

Decision Date: December 11, 2017

NY State of Health Account ID:
Appeal Identification Number: APO00000022009

On November 2, 2017, you appeared by telephone at a hearing on your appeal
of NY State of Health’s August 26, 2017 eligibility determination notices.

The enclosed Decision, rendered after that hearing, is issued by the Appeals Unit
of NY State of Health.
If you have questions about your Decision, you can contact us by:

e Calling the Customer Service Center at 1-855-355-5777

e Sending Mail to:

NY State of Health Appeals
P.O. Box 11729
Albany, NY 12211

e Sending a Fax to 1-855-900-5557
When contacting NY State of Health about your appeal and/or the Decision,

please refer to the Appeal Identification number and the Account ID at the top of
this notice.

Legal Authority

We are sending you this notice in accordance with 45 Code of Federal
Regulations (CFR) § 155.545.

If you need this information in a language other than English or you need assistance reading this notice, we
can help you. Call 1-855-355-5777 (TTY - English: 1-800-662-1220) (TTY — Spanish: 1-877-662-4886).
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nystate

The Official Health Plan Marketplace

STATE OF NEW YORK
DEPARTMENT OF HEALTH
P.O. Box 11729

Albany, NY 12211

Decision
Decision Date: December 11, 2017

NY State of Health Account ID:
Appeal Identification Number: AP000000022009

Issues

The issues presented for review by the Appeals Unit of NY State of Health are:

Did NY State of Health (NYSOH) properly determine that your spouse was
not eligible to purchase health insurance coverage through NYSOH?

Did NYSOH properly determine that your child was only eligible for
Medicaid coverage for emergency medical care and services?

Procedural History

On August 25, 2017, you submitted an application for financial assistance
through NYSOH.

On August 26, 2017, NYSOH issued an eligibility determination notice stating
that your spouse did not qualify for health coverage through NYSOH because
their immigration status could not be verified.

Also on August 26, 2017, NYSOH issued an eligibility determination notice
stating, in relevant part, that your child remained eligible only for Medicaid
coverage for the treatment of emergency conditions because they were not a
citizen, qualified alien or permanently residing in the United States under color of
law (PRUCOL).

On August 30, 2017, you spoke with NYSOH’s Account Review and requested
an appeal relative to your spouse and child’s eligibility determinations.

If you need this information in a language other than English or you need assistance reading this notice, we
can help you. Call 1-855-355-5777 (TTY - English: 1-800-662-1220) (TTY — Spanish: 1-877-662-4886).



On November 2, 2017, you had a telephone hearing with a Hearing Officer from
NYSOH’s Appeals Unit. Testimony was taken during the hearing, and the record
was left open to allow you to submit proof of your spouse’s and child’s
immigration status.

On November 2, 2017, you faxed eleven-pages of documentation to NYSOH’s
Appeals Unit. That documentation was made part of the record as “Appellant
Exhibit A.”

On November 3, 2017, you faxed three-pages of documentation to NYSOH'’s
Appeals Unit. That documentation was made part of the record as “Appellant
Exhibit B.” The record is now complete and closed.

Findings of Fact
A review of the record supports the following findings of fact:

1) You testified that you are appealing your spouse and child’s eligibility
determinations.

2)  According to your NYSOH account, your child was born on ||}

3) According to your NYSOH account, your 2017 household income listed
on your August 25, 2017 application is $40,000.00 based solely on
your earnings from employment. Your household will not be filing
taxes.

4) You testified that your spouse and child entered the United States on
, both with a visa status of B2.

5) According to your NYSOH account, your spouse and child are “Non-
Immigrant Visa Holder[s].”

6) The status of B1/B2, according to the United States Customs and
Immigration Services (USCIS) and Social Security Administration
(SSA) is in reference to a status classified as a Visitor for Business or
Pleasure.

7) According to USCIS, the maximum period of a continuous stay under a
R-B1/B2 visa is for six months at one time; without a request for an
extension.

If you need this information in a language other than English or you need assistance reading this notice, we
can help you. Call 1-855-355-5777 (TTY - English: 1-800-662-1220) (TTY — Spanish: 1-877-662-4886).



8) According to your August 25, 2017 application, you provided the
information on your spouse’s 1-94 Arrival/Departure Record as proof of
their immigration status. You provided the following information:

9) On November 2, 2017, you submitted a record of your spouse’s most
recent 1-94 from U.S. Customs and Border Protection. The record
states the following relevant information:

10) Based on the documents you provided, there is nothing to indicate that
your spouse currently has an open application with USCIS.

11) According to your August 25, 2017 application, you provided the
information on your child’s 1-94 Arrival/Departure Record as proof of
their immigration status. You provided the following information:

12) On November 2, 2017, you submitted a record of your child’s most
recent 1-94 from U.S. Customs and Border Protection. The record
states the following relevant information:

13) You testified that you applied to have your child’s immigration status
adjusted to the visa status of “G1.”

14)  On November 3, 2017, you submitted a Form 1-797A Notice of Action,
from U.S. Citizenship and Immigration Services, for your child’s I-539

If you need this information in a language other than English or you need assistance reading this notice, we
can help you. Call 1-855-355-5777 (TTY - English: 1-800-662-1220) (TTY — Spanish: 1-877-662-4886).



application to extend/change nonimmigration status. The form states
that the application to change your child’s nonimmigrant status to “G1”
has been approved. The status is valid from 10/25/2017 until duration
of status (see Appellant Exhibit B, p. 2).

Conflicting evidence, if any, was considered and found to be less credible than
the evidence noted above.
Applicable Law and Regulations

Citizenship and Immigration Status - Generally

To enroll in health insurance through NYSOH, an applicant must be a citizen or
national of the United States, or a non-citizen who is lawfully present in the
United States and reasonably expects to become a citizen or remain a lawfully
present noncitizen for the entire period for which enrollment is being sought (45
CFR § 155.305(a)(1)).

Citizenship and Immigration Status — Verification Process

NYSOH must verify or obtain information in order to determine that an applicant
is eligible for enroliment in a QHP, including the certification of citizenship, status
as a national, or lawful presence (45 CFR § 155.315(a), (c)).

If an applicant attests to citizenship, status as a national, or lawful presence, and
NYSOH is unable to verify such attestation, NYSOH must provide the applicant
with notice of the inconsistency. NYSOH must then provide the applicant with 90
days to provide satisfactory documentary evidence, from the date the notice of
inconsistency is received by the applicant (45 CFR § 155.315(c)(3), (f)(2)(i)).

Medicaid — Citizenship an Immigration Status

A child who is under one year of age is eligible for Medicaid if he or she meets
the non-financial criteria and has a household modified adjusted gross income
that falls at or below 223% of the FPL for the applicable family size. (42 CFR 8§
435.118(c); New York Department of Health Administrative Directive 13
OHIP/ADM-04).

Medicaid must be provided to otherwise eligible residents of the United States
who are citizens, nationals, or qualified non-citizens who have provided
satisfactory documentary evidence of their qualified non-citizen status (42 CFR 8
435.406)).

In some cases, Medicaid will pay for emergency medical treatment for an
individual who does not have evidence of citizenship or immigration status, even

If you need this information in a language other than English or you need assistance reading this notice, we
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if the individual is not eligible for full Medicaid coverage (NY Soc. Serv. Law §
122(1)(e); 18 NYCRR 8 360-3.2(j)(3)(ii)(a); 42 CFR § 435.350)).

Temporary non-immigrants are individuals who can enter the United States
temporarily for a specific purpose and for a specific period of time. In general,
temporary non-immigrants have been eligible only for coverage of medical care
and services necessary to treat an emergency medical condition. State Medicaid
programs may cover temporary non-immigrant and certain other groups of
pregnant women and children who are "lawfully residing" in the United States.
The Centers for Medicare & Medicaid Services (CMS) has interpreted the term
"lawfully residing" to mean individuals who are "lawfully present" in the United
States and who are state residents (GIS 16 MA/02 “Changes in Medicaid
Coverage for Temporary Non-Immigrants”; State Health Official Letter #10-006,
issued July 1, 2010, "Medicaid and CHIP Coverage of "Lawfully Residing"
Children and Pregnant Women").

Lawfully Present

The federal regulations state that the following non-citizens are lawfully present:

(1) A qualified alien as defined in section 431 of the Personal Responsibility
and Work Opportunity Act (PRWORA) (8 U.S.C. 1641);

(2) An alien in nonimmigrant status who has not violated the terms of the
status under which he or she was admitted or to which he or she has
changed after admission;

(3) An alien who has been paroled into the United States pursuant to section
212(d)(5) of the Immigration and Nationality Act (INA) (8 U.S.C. 1182(d)(5))

for less than 1 year, except for an alien paroled for prosecution, for deferred
inspection or pending removal proceedings;

(4) An alien who belongs to one of the following classes:

(i) Aliens currently in temporary resident status pursuant to section 210 or
245A of the INA (8 U.S.C. 1160 or 1255a, respectively);

(ii) Aliens currently under Temporary Protected Status (TPS) pursuant to
section 244 of the INA (8 U.S.C. 1254a), and pending applicants for TPS
who have been granted employment authorization;

(iif) Aliens who have been granted employment authorization under 8 CFR
274a.12(c)(9), (10), (16), (18), (20), (22), or (24);

(iv) Family Unity beneficiaries pursuant to section 301 of Public Law 101-
649 as amended;

If you need this information in a language other than English or you need assistance reading this notice, we
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(v) Aliens currently under Deferred Enforced Departure (DED) pursuant to
a decision made by the President;

(vi) Aliens currently in deferred action status;

(vii) Aliens whose visa petitions have been approved and who have a
pending application for adjustment of status;

(5) A pending applicant for asylum under section 208(a) of the INA (8 U.S.C.
1158) or for withholding of removal under section 241(b)(3) of the INA (8
U.S.C. 1231) or under the Convention Against Torture who has been
granted employment authorization, and such an applicant under the age of
14 who has had an application pending for at least 180 days;

(6) An alien who has been granted withholding of removal under the
Convention Against Torture; or

(7) A child who has a pending application for Special Immigrant Juvenile
status as described in section 101(a)(27)(J) of the INA (8 U.S.C.
1101(a)(27)());

(8) Exception. An individual with deferred action under the Department of
Homeland Security's deferred action for childhood arrivals process, as
described in the Secretary of Homeland Security's June 15, 2012,
memorandum, shall not be considered to be lawfully present with respect to
any of the above categories in paragraphs (1) through (7) of this definition.

(45 CFR § 155.20; 45 CFR § 152.2).

Legal Analysis

The first issue under review is whether NYSOH properly determined that your
spouse was not eligible to purchase health insurance coverage through NYSOH.

NYSOH is required to determine whether individuals are eligible to enroll in
coverage through NYSOH, and must confirm that an individual has a valid
citizenship or immigration status.

On August 25, 2017, you submitted an application for financial assistance for
your spouse. In that application, you attested that your spouse was a non-
immigrant visa holder. Further, you provided information regarding your spouse’s
[-94 Arrival/Departure Record and their foreign unexpired passport. Based on
that application, NYSOH issued an eligibility determination notice stating that
your spouse was not eligible for health insurance because their immigration
status could not be verified.

If you need this information in a language other than English or you need assistance reading this notice, we
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If NYSOH cannot verify an individual’s citizenship or immigration status, it must
provide the individual with notice of the inconsistency. NYSOH must then provide
the individual with a period of 90 days from the date stated on the notice to
resolve the inconsistency. However, NYSOH did not provide your spouse with
the requisite period of time to verify your spouse’s immigration status.

Citizens or non-citizens, who are lawfully present, are eligible to enroll in health
insurance coverage through NYSOH. An alien in nonimmigrant status, who has
not violated the terms of the status under which they were admitted, is lawfully
present.

On November 2, 2017, you submitted a record of your spouse’s most recent 1-94
from U.S. Customs and Border Protection. The record states, in relevant parts,
that your spouse: (1) entered the U.S. on August 3, 2017; (2) with a class of
admission of B2; and (3) had an admit until date of February 2, 2018 (Appellant
Exhibit A, p. 6). Further, this documentary evidence demonstrates that the
information provided in your August 25, 2017 application was accurate.
Therefore, there is sufficient evidence in the record to determine that your
spouse is lawfully present.

As such, the August 26, 2017, eligibility determination notice, insofar as it states
your spouse was not eligible for health insurance, is RESCINDED.

Your spouse’s case is RETURNED to NYSOH to determine your spouse’s
eligibility for financial assistance and coverage as of August 25, 2017, based on
the fact that they were lawfully present in the United States and your attested
household income of $40,000.00.

The second issue under review is whether NYSOH properly determined that your
child was only eligible for Medicaid coverage for emergency medical care and
services.

To be eligible for full Medicaid through the NYSOH, your child must also meet the
non-financial requirements; which includes having a valid immigration status. To
be eligible for full Medicaid participation through the NYSOH, an applicant must
have documents to prove their current citizenship or immigration status. In some
cases, Medicaid will pay for emergency medical treatment for a person who does
not have evidence of citizenship or immigration status, even if the person cannot
get full Medicaid coverage

On August 25, 2017, you submitted an application for financial assistance for
your child. In that application, you attested that your child was a non-immigrant
visa holder. Further, you provided information regarding your child’s 1-94
Arrival/Departure Record and their foreign unexpired passport. Based on that
application, NYSOH issued an eligibility determination notice stating that your
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child was only eligible for emergency Medicaid services because you were not a
citizen, qualified alien or PRUCOL.

Certain groups of non-immigrants who are "lawfully residing" in the United States
are eligible for full Medicaid coverage. "Lawfully residing" has been defined to
mean individuals who are "lawfully present” in the United States. An alien in a
nonimmigrant status who has not violated the terms of the status under which
they were admitted or to which was changed after admission, is a lawfully
present non-citizen.

You testified that your child entered the United States on ||| . with a
visa status of B2. On November 2, 2017, you submitted a record of your child’s
most recent 1-94 from U.S. Customs and Border Protection. The record states, in
relevant parts, that your child: (1) entered the U.S. on August 3, 2017; (2) with a
class of admission of B2; and (3) had an admit until date of February 2, 2018
(Appellant Exhibit A, p. 7).

You further testified that you applied to have your child’s immigration status
adjusted to the visa status “G1.” On November 3, 2017, you submitted a Form I-
797A Notice of Action, from U.S. Citizenship and Immigration Services, for your
child’s 1-539 application to extend/change nonimmigration status. The form states
that the application to change your child’s nonimmigrant status to “G1” has been
approved as of 10/25/2017 until duration of status (Appellant Exhibit B, p. 2).

The record reflects that your child has continuously held a valid nonimmigrant
status since entering the United States on August 3, 2017. Therefore, there is
sufficient evidence in the record to determine that your child was lawfully present
in the United States as of the date of your August 25, 2017, application.

As such, the August 26, 2017, eligibility determination notice stating, in relevant
part, that your child remained eligible only for Medicaid coverage for the
treatment of emergency conditions is RESCINDED.

Your child’s case is RETURNED to NYSOH to determine your child’s eligibility for
financial assistance and coverage as of August 25, 2017, based on the fact that
they were lawfully present in the United States and your attested household
income of $40,000.00.

Decision

The August 26, 2017, eligibility determination insofar as stating that your spouse
was not eligible for health insurance is RESCINDED.

If you need this information in a language other than English or you need assistance reading this notice, we
can help you. Call 1-855-355-5777 (TTY - English: 1-800-662-1220) (TTY — Spanish: 1-877-662-4886).



The August 26, 2017, eligibility determination notice stating, in relevant part, that
your child remained eligible only for Medicaid coverage for the treatment of
emergency conditions is RESCINDED.

Your spouses and child’s cases are RETURNED to NYSOH to redetermine their
eligibility for financial assistance and coverage as of August 25, 2017, based on
their lawful presence in the United States and your attested household income of
$40,000.00.

Effective Date of this Decision: December 11, 2017

How this Decision Affects Your Eligibility

NYSOH improperly determined that your spouse was ineligible for health
insurance.

NYSOH improperly determined that your child was only eligible for Medicaid
coverage for emergency medical care and services.

Your case is being sent back to NYSOH to redetermine both your spouse and
child’s eligibility for financial assistance through NYSOH as of August 25, 2017.
NYSOH will notify you of its redetermination for both of them.

If You Disagree with this Decision (Appeal Rights)

This Decision is final unless you submit an appeal request to the Federal
Marketplace or bring a lawsuit under New York Civil Practice Law and Rules,
Article 78.

You may bring a lawsuit on any Appeals Unit decision in New York State court in
accordance with Article 78 of the New York Civil Practice Law and Rules. This
must be done within four months of the Decision Date, which appears on the first
page of this Decision.

Additionally, Appeals Unit decisions on issues involving eligibility for qualified
health plans, advance premium tax credits, and cost-sharing reductions may be
appealed to the Federal Marketplace. This must be done within 30 days of the
Decision Date, which appears on the first page of this Decision (45 CFR §
155.520(c)).

If you have questions about appealing to the Federal Marketplace, you can
contact them in any of the following ways:

e By calling the Customer Service Center at 1-800-318-2596

If you need this information in a language other than English or you need assistance reading this notice, we
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e By mail at:

Health Insurance Marketplace
Attn: Appeals

465 Industrial Blvd.

London, KY 40750-0061

e By fax: 1-877-369-0129

If you wish to be represented by an attorney in bringing an outside appeal and do
not know how to go about getting one, you may contact legal resources available
to you. You may, for example, contact the local County Bar Association, Legal
Aid, or Legal Services.

If You Have Questions about this Decision (Customer Service
Resources):

You can contact us in any of the following ways:
e By calling the Customer Service Center at 1-855-355-5777
e By mall at:

NY State of Health Appeals
P.O. Box 11729
Albany, NY 12211

e By fax: 1-855-900-5557

Summary

The August 26, 2017, eligibility determination insofar as stating that your spouse
was not eligible for health insurance is RESCINDED.

The August 26, 2017, eligibility determination notice stating, in relevant part, that
your child remained eligible only for Medicaid coverage for the treatment of
emergency conditions is RESCINDED.

Your spouses and child’s cases are RETURNED to NYSOH to redetermine their
eligibility for financial assistance and coverage as of August 25, 2017, based on
their lawful presence in the United States and your attested household income of
$40,000.00.

NYSOH improperly determined that your spouse was ineligible for health
insurance.

If you need this information in a language other than English or you need assistance reading this notice, we
can help you. Call 1-855-355-5777 (TTY - English: 1-800-662-1220) (TTY — Spanish: 1-877-662-4886).



NYSOH improperly determined that your child was only eligible for Medicaid
coverage for emergency medical care and services.

Your case is being sent back to NYSOH to redetermine both your spouse and

child’s eligibility for financial assistance through NYSOH as of Augured 25, 2017.
NYSOH will notify you of its redetermination for both of them.

Legal Authority

We are issuing this determination in accordance with 45 CFR § 155.545.

If you need this information in a language other than English or you need assistance reading this notice, we
can help you. Call 1-855-355-5777 (TTY - English: 1-800-662-1220) (TTY — Spanish: 1-877-662-4886).



A Copy of this Decision Has Been Provided To:

If you need this information in a language other than English or you need assistance reading this notice, we
can help you. Call 1-855-355-5777 (TTY - English: 1-800-662-1220) (TTY — Spanish: 1-877-662-4886).



Getting Help in a Language Other than English

This is an important document. If you need help to understand it, please call 1-855-355-5777.
We can give you an interpreter for free in the language you speak.

Espaiiol (Spanish)

Este es un documento importante. Si necesita ayuda para entenderlo, llame al 1-855-355-5777. Le
proporcionaremos un intérprete sin ningln costo.

b X (Traditional Chinese)

EEEENXH - MRAFZESENBEREXHRNBSHHENHE - 358 E 1-855-355-5777 - HMOILIAEK
RERBEFERARSNEREAS -

Kreyol Ayisyen (Haitian Creole)

Sa a se yon dokiman ki enpotan. Si ou bezwen ed pou konprann li, tanpri rele nimewo 1-855-355-5777.
Nou kapab ba ou yon entepret gratis nan lang ou pale a.

EPSC (Simplified Chinese)

— P EERC . R TR EE BRI SCE, 1E ISR 1-855-355-5777. FATAT LONIE P iRt
*Hr‘ ERh T R IR S

Iltaliano (ltalian)

Questo & un documento importante. Per qualsiasi chiarimento puo chiamare il numero 1-855-355-5777.
Possiamo metterle a disposizione un interprete nella sua lingua.

gt=0] (Korean)

2%t MFYL IEr O|8ist= O] =20| ZQ3SIA|H 1-855-355-5777 HHO 2 G2t FAA|. 15}2
A0{0f| CHH 2 A MH[AZLASE LT

Pycckumn (Russian)

OTO BaXHbIN JOKYMEHT. Ecnv Bam Hy)XHa NOMOLLb AN NOHUMaHKSA 3TOro AOKYMEHTa, MO3BOHMTE MO
TenedoHy 1-855-355-5777. Mbl MoxkeM BecnnaTHo npefoctaBuTb Bam nepeBoaunka Baluero s3bika.

4w »li(Arabic)

‘:,’_‘m axllL &)}B P):A ).\5)3 L\.\S.A;\ .1-855-355-5777 ?ﬁ)ﬂ_l Juasy) @);1 ) gina ?@ 33c Luse ‘;‘\ dal oK \A! G\.AQ_A a&ﬁ} 0da
AR IENE:

If you need this information in a language other than English or you need assistance reading this notice, we
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qI8<1l_(Bengali)

4% I @YY TR | g6 JIATS WK I SRR ATAGH =T OI=(EA, AR I 1-855-355-5777
R e TP | AN (T ST FAT A ([T SN AN JFG (ATora! TS AIfR |

Francais (French)

Ceci est un document important. Si vous avez besoin d'aide pour en comprendre le contenu, appelez le
1-855-355-5777. Nous pouvons mettre gratuitement a votre disposition un interprete dans votre langue.

|E§| (Hindi)
g U Heayul GXIaTl 8| 3R 3MTUdh! $4 IHe § WgTad! dTfey, df U 1-855-355-5777 TR HId B | §H
3T HTYT STe aTel T T f1:3[edh Iudis HdT Iohd & |

HZAEE (Japanese)

NITEELREHTYT, BT A-OICKENDELRIF S (X, 1-855-355-5777 IR EBEESCIZSLY, BRFEH
ﬂ%ﬁtb\f:lﬁ‘%

JuTeht (Nepali)

T U3¢T Hg@yul BTSN 81| JHaTs 93 duRdls Hed dlfe-d -, HUAT 1-855-355-5777 HI I e |
BT TUR A Sl HTHTHT AR TS :Y[eh GIHTY ITAsy TRISH ! |

Polski (Polish)

To jest wazny dokument. W przypadku koniecznos$ci skorzystania z pomocy w celu zrozumienia jego
tredci nalezy zadzwoni¢ pod numer 1-855-355-5777. Istnieje mozliwos¢ uzyskania bezptatnej ustugi
ttumacza jezyka, ktérym sie postugujesz.

Twi (Twi

Krataa yi ye tow krataa a ho hia. Se wo hia eho nkyerekyeremu a, ye sre wo, fre 1-855-355-5777. yEbEtumi
ama wo obi a okyer€ kasa a woka no ase ama wo kwa a wontua hwee.

(Urdu) s

G Sl a8 JK 53 1-855-355-5777p8 ol 53 s na (S ol S gaen ol Sl 81 5oglias sl SOl
U e Sl 8 aa e Cide S (e L) 0k S

Tiéng Viét (Viethamese)

Day la tai liéu quan trong. Néu quy vi can tro gitip dé hiéu tai liéu nay, vui 1ong goi 1-855-355-5777.
Chung t6i c6 thé cung cap théng dich vién mién phi néi ngén ngilr cia quy vi.

vw'TR (Yiddish)

If you need this information in a language other than English or you need assistance reading this notice, we
can help you. Call 1-855-355-5777 (TTY - English: 1-800-662-1220) (TTY — Spanish: 1-877-662-4886).



R Yy ' . 1-855-355-5777 09N YU " OWINRD IX OV §7'N UOIRT N AN .VIAIPRT WAV X T'R ONT
.0TYY 'R ONIL IRIOY T 'R 7RYON |19 "D TWWYWOYNIRT X |22

If you need this information in a language other than English or you need assistance reading this notice, we
can help you. Call 1-855-355-5777 (TTY - English: 1-800-662-1220) (TTY — Spanish: 1-877-662-4886).





