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STATE OF NEW YORK
DEPARTMENT OF HEALTH
P.O. Box 11729

Albany, NY 12211

Notice of Decision

Decision Date: March 7, 2018

NY State of Health Account ID:

Appeal Identification Number: AMG

On February 21, 2018, you appeared by telephone at a hearing on your appeal
of NY State of Health’s December 8, 2017 discontinuance notice.

The enclosed Decision, rendered after that hearing, is issued by the Appeals Unit
of NY State of Health.
If you have questions about your Decision, you can contact us by:

e Calling the Customer Service Center at 1-855-355-5777

¢ Sending Mail to:

NY State of Health Appeals
P.O. Box 11729
Albany, NY 12211

¢ Sending a Fax to 1-855-900-5557
When contacting NY State of Health about your appeal and/or the Decision,
please refer to the Appeal Identification number and the Account ID at the top of
this notice.

Legal Authority

We are sending you this notice in accordance with 45 Code of Federal
Regulations (CFR) § 155.545.

If you need this information in a language other than English or you need assistance reading this notice, we
can help you. Call 1-855-355-5777 (TTY - English: 1-800-662-1220) (TTY — Spanish: 1-877-662-4886).
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nystate

The Official Health Plan Marketplace

STATE OF NEW YORK
DEPARTMENT OF HEALTH
P.O. Box 11729

Albany, NY 12211

Decision

Decision Date: March 7, 2018

NY State of Health Account ID:

Appeal Identification Number: AMG

Issue

The issue presented for review by the Appeals Unit of NY State of Health is:

Did NY State of Health (NYSOH) properly determine that you were not
eligible to enroll in coverage through NY State of Health?

Procedural History

On December 7, 2017, NYSOH received your updated application for health
insurance.

Also on December 7, 2017, NYSOH received a copy of your |-776 Employment
Authorization Card reflecting a category code of “C33,” and verified this
document as valid proof of your immigration status.

On December 8, 2017, NYSOH issued a discontinuance notice stating that you
were not eligible for Medicaid, because your household income was over the
allowable income limit. The notice further stated that you were not eligible to
purchase a qualified health plan, to receive tax credits or cost-sharing reductions,
for the Essential Plan, or for federal Medicaid because your “verification
documents show you are not lawfully present.” That notice also stated that you
were not eligible for state-based Medicaid because your income was over the
allowable limit for that program.

On February 21, 2018, you had a telephone hearing with a Hearing Officer from
NYSOH’s Appeals Unit. The record was developed during the hearing and left
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open until March 7, 2018, to allow you the opportunity to provide supporting
documents.

On February 28, 2018, NYSOH received via fax copies of your paystubs. These
documents were collectively made part of the record as Appellant’s Exhibit #1.
The record is now closed.

Findings of Fact

A review of the record supports the following findings of fact:

1)

2)

3)

4)

5)

6)

7)

8)

9)

You are seeking health insurance for yourself.

According to your NYSOH account, you expect to file your 2017 taxes
with a status of single and will claim no dependents on that tax return.

You testified that you are a Deferred Action for Childhood Arrivals
(DACA) recipient.

You uploaded a copy of your Employment Authorization card on
December 7, 2017 with the status of C-33, which was verified that same
day.

The status of C-33, according to the United States Customs and
Immigration Services (USCIS) and Social Security Administration (SSA)
refers to a status classified as Deferred Action on Childhood Arrivals.

The application that was submitted on December 7, 2017, in which you
requested financial assistance, listed annual household income of
$23,400.00, consisting of income you earn from employment. You
testified that this amount was correct.

You testified that you are paid weekly, and that your gross income per
paycheck is $450.00. You testified that your gross monthly income is
approximately $1,800.00, depending on the number of weeks in a given
month. You provided documentation that your gross income for
December 2017 was $2,250.00.

You testified that you believe NYSOH is incorrect in its statement that
you are not lawfully present. You testified that you are present in the
United States under the status of DACA, that you are here legally, and
that you believe you should be eligible for health insurance coverage.

Your application states you reside in Queens County, New York.
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Conflicting evidence, if any, was considered and found to be less credible than
the evidence noted above.

Applicable Law and Regulations

Lawfully Present Individuals Eligible under the Affordable Care Act

Under the Affordable Care Act of 2010 (ACA), only “lawfully present” non-citizens
are eligible to purchase qualified health plans, and qualify for related financial
assistance like advance premium tax credits, cost-sharing reductions, the
Essential Plan and federal Medicaid (see, e.g., section 1411(a)(1) of the ACA
(eligibility for the health insurance “exchanges” and the related affordability tax
credits]).

The definition of lawfully present is codified at 45 C.F.R. section 152.2. Under
this definition, “lawfully present” individuals include not only those classified as
“qualified” immigrants but several other categories of non-citizens who have
permission to live and/or work in the United States, and to apply for premium tax
credits to help make health insurance affordable (see 8 U.S.C. § 1641, 45 C.F.R.
§ 155.2; 77 FR 18310 [March 27, 2012]; 26 C.F.R. § 1.36B-1(g); 77 FR 30377
[May 23, 2012]).

DACA recipients have been explicitly excluded from the definition of “lawfully
present” for the purposes of determining health insurance eligibility for federally
funded health insurance programs through the Marketplace (CMS State Health
Officials letter (Aug. 28, 2012) (excluding individuals granted relief under the
“Deferred Action for Childhood Arrivals” policy from eligibility)).

Qualified Immigrants Transitioned to the Essential Plan

In New York State, qualified immigrants who were formerly eligible for Medicaid
through the state, but not eligible for Medicaid under federal law, were
transitioned to the Essential Plan as of January 1, 2016 (New York’s Basic
Health Plan Blueprint, p. 19, as approved January 2016; see
https://www.medicaid.gov/basic-health-program/basic-health-program.html). This
category of qualified immigrants includes individuals lawfully admitted for
permanent residence in the United States who are still in their first five years of
permanent residency (18 NYCRR § 349.3, 8 USC § 1613).

Medicaid

A person who meets certain nonfinancial criteria and has a household income
that is at or below the applicable Medicaid income standard is eligible for
Medicaid benefits (45 CFR 8§ 155.305(c)). One of the non-financial criteria for
Medicaid eligibility is the immigration status of the person applying for health
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insurance. A person is eligible for Medicaid when his or her immigration status is
satisfactory and he or she meets all other requirements for Medicaid.

Medicaid can be provided through NYSOH to adults who: (1) are age 19 or older
and under age 65, (2) are not pregnant, (3) are not entitled to or enrolled for
Medicare benefits under part A or B of title XVIII of the Act, (4) are not otherwise
eligible for and enrolled for mandatory coverage under a State's Medicaid State
plan in accordance with subpart B of this part, and (5) have a household modified
adjusted gross income (MAGI) that is at or below 138% of the FPL for the
applicable family size (42 CFR § 435.119(b), 42 CFR § 435.911(b)(1), 42 CFR §
435.603(d)(4)), NY Social Services Law § 366(1)(b)).

In an analysis of Medicaid eligibility, the determination is based on the FPL “for
the applicable budget period used to determine an individual's eligibility” (42 CFR
8 435.4). On the date of your application, that was the 2017 FPL, which is
$12,060.00 for a one-person household (82 Federal Register 8831).

Financial eligibility for Medicaid for applicants who are not currently receiving
Medicaid benefits is based on current monthly household income and family size
(42 CFR 8 435.603(h)(1); State Plan Amendment (SPA) 13-0055-MM3, as
approved March 19, 2014).

PRUCOL Status and Medicaid and Child Health Plus Eligibility in New York State

Generally, no person except a United States citizen, a naturalized citizen, a
gualified alien, and persons permanently residing in the United States under
color of law (PRUCOL), is eligible for medical assistance from the state (NY Soc.
Serv. Law 8§ 122(1); 18 NYCRR 8 360-3.2())).

A PRUCOL alien is a person who is residing in the United States with the
knowledge and permission or acquiescence of the federal immigration agency
and whose departure from the United States such agency does not contemplate
enforcing (18 NYCRR 8360-3.2(j)). The New York Department of Health regards
aliens who have been issued an Employment Authorization Document (1-688B or
[-766), and have the requisite category code, to be PRUCOL (08 OHIP/INF-4,
dated August 4, 2008)).

The guide, “Key to I-766/1-688B, Employment Authorization Documents (EADS)’,
defines certain codes on the USCIS Employment Authorization Documents” (08
MA/033, dated December 1, 2008, and as amended). It confirms that a person
who has category code of “(c)(33)” has PRUCOL status for Medicaid and Child
Health Plus only (id.).
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Legal Analysis

The issue under review is whether NYSOH properly determined that you were
not eligible to enroll in coverage through NYSOH.

You testified that you are a Deferred Action for Childhood Arrivals (DACA)
recipient. The credible evidence of record corroborates your testimony. On
December 7, 2017 you provided to NYSOH a copy of your employment
authorization document (your I-766 EAC). That card reflects you are non-citizen
with a C-33 status. The status of C-33, according to the USCIS and SSA is in
reference to a status classified as Deferred Action on Childhood Arrivals.

On December 7, 2017, NYSOH reviewed your employment authorization
document and verified it as valid proof of your status as a DACA recipient.

As a result, NYSOH relied on this documentation as proof of your immigration
status in your December 7, 2017 application for health insurance.

In its December 8, 2017 eligibility determination, NYSOH stated that you were
not eligible to enroll in coverage through NYSOH because the documentation
you provided showed that you are not lawfully present, which you dispute.

In order for a non-citizen to be eligible for federally based health insurance
through NYSOH, including a qualified health plan, advance premium tax credits,
cost-sharing reductions, or the Essential Plan, or federal Medicaid, that person
must be “lawfully present” in the United States.

However, DACA recipients have been explicitly excluded from the definition of
“lawfully present” for the purposes of determining health insurance eligibility for
federally funded health insurance programs through the Marketplace.

Since you have been granted DACA status, you are not considered “lawfully
present” for purposes of the federal definition, and are therefore not recognized
as eligible to receive federal funding under those programs.

In addition, individuals who have been determined to be qualified aliens and were
formerly eligible for Medicaid through the state, but not eligible for Medicaid
under federal law, were transitioned to the Essential Plan as of January 1, 2016.
This is not the case for persons who received DACA status.

Therefore, NYSOH was correct in finding that you are not eligible for a qualified
health plan, advance premium tax credits, cost-sharing reductions, the Essential
Plan, or federal Medicaid.

However, NY State has consistently recognized persons with DACA status within
the accepted meaning of “PRUCOL alien”; even though the federal government
has not. The New York Court of Appeals ruled, in Aliessa, et al. v. Novello (96
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NY 2d 418 [2001]), that New York must provide state-funded Medicaid to the
lawfully residing immigrants who had been excluded from access to the federal
Medicaid program.

Since your current DACA status does confer PRUCOL status for individuals
seeking Medicaid eligibility, we may review whether you met the financial criteria
for Medicaid.

You are in a one-person household for purposes of this analysis. This is because
you expect to file your 2017 income taxes as single and will claim no dependents
on that tax return.

Medicaid can be provided through NYSOH to adults between the ages of 19 and
65 who meet the non-financial requirements and have a household modified
adjusted gross income (MAGI) that is at or below 138% of the FPL for the
applicable family size. On the date of your December 7, 2017 application, the
relevant FPL was $12,060.00 for a one-person household. That application listed
your gross annual income as $23,400.00. You testified that this is correct. Since
$23,400.00 is 194.02% of the 2017 FPL, NYSOH properly found you to be
ineligible for Medicaid on an expected annual income basis, using the information
provided in your application.

Financial eligibility for Medicaid can also be based on current monthly household
income and family size.

You provided documentation that, in the month of December 2017, you received
income of $2,250.00.

To be eligible for Medicaid, you would need to meet the non-financial criteria and
have a gross income no greater than 138% of the FPL which, according to the
2017 FPL, is a gross monthly income of $1,387.00 for a one-person household.
Since the documentation you provided shows that you earned a gross income of
$2,250.00 in December 2017, which exceeded the monthly allowable income
limit of $1,387.00, you do not qualify for Medicaid on the basis of monthly income
as of the date of your application.

Accordingly, the December 8, 2017 discontinuance notice is AFFIRMED because
it properly found you to be ineligible for a qualified health plan, advance premium
tax credits, cost-sharing reductions, the Essential Plan, or federal Medicaid.
based on you not being lawfully present. However, your ineligibility for Medicaid
is properly based on your annual and monthly household income being over the
income limits for that program, not your legal presence.

Decision
The December 8, 2017 discontinuance notice is AFFIRMED.
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Effective Date of this Decision: March 7, 2018

How this Decision Affects Your Eligibility

You are not eligible to purchase a qualified health plan, advance premium tax
credits, cost-sharing reductions, the Essential Plan, or federal Medicaid because
you are a DACA recipient and, therefore, considered not lawfully present.

Although you qualify as a PRUCOL alien for state-based Medicaid, you are not
eligible for Medicaid at this time because your household income is over the
maximum allowable income limit on both an annual and monthly basis.

If You Disagree with this Decision (Appeal Rights)

This Decision is final unless you submit an appeal request to the Federal
Marketplace or bring a lawsuit under New York Civil Practice Law and Rules,
Article 78.

You may bring a lawsuit on any Appeals Unit decision in New York State court in
accordance with Article 78 of the New York Civil Practice Law and Rules. This
must be done within four months of the Decision Date, which appears on the first
page of this Decision.

Additionally, Appeals Unit decisions on issues involving eligibility for qualified
health plans, advance premium tax credits, and cost-sharing reductions may be
appealed to the Federal Marketplace. This must be done within 30 days of the
Decision Date, which appears on the first page of this Decision (45 CFR 8
155.520(c)).

If you have questions about appealing to the Federal Marketplace, you can
contact them in any of the following ways:

e By calling the Customer Service Center at 1-800-318-2596
e By mail at:

Health Insurance Marketplace
Attn: Appeals

465 Industrial Blvd.

London, KY 40750-0061

e By fax: 1-877-369-0129

If you wish to be represented by an attorney in bringing an outside appeal and do
not know how to go about getting one, you may contact legal resources available

If you need this information in a language other than English or you need assistance reading this notice, we
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to you. You may, for example, contact the local County Bar Association, Legal
Aid, or Legal Services.

If You Have Questions about this Decision (Customer Service
Resources):
You can contact us in any of the following ways:

e By calling the Customer Service Center at 1-855-355-5777

e By mall at:

NY State of Health Appeals
P.O. Box 11729
Albany, NY 12211

e By fax: 1-855-900-5557

Summary

The December 8, 2017 discontinuance notice is AFFIRMED.

You are not eligible to purchase a qualified health plan, advance premium tax
credits, cost-sharing reductions, the Essential Plan, or federal Medicaid because
you are a DACA recipient and, therefore, considered not lawfully present.
Although you qualify as a PRUCOL alien for state-based Medicaid, you are not
eligible for Medicaid at this time because your household income is over the
maximum allowable income limit on both an annual and monthly basis.

Legal Authority

We are issuing this determination in accordance with 45 CFR § 155.545.

If you need this information in a language other than English or you need assistance reading this notice, we
can help you. Call 1-855-355-5777 (TTY - English: 1-800-662-1220) (TTY — Spanish: 1-877-662-4886).



A Copy of this Decision Has Been Provided To:
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Getting Help in a Language Other than English

This is an important document. If you need help to understand it, please call 1-855-355-5777.
We can give you an interpreter for free in the language you speak.

Espaiiol (Spanish)

Este es un documento importante. Si necesita ayuda para entenderlo, llame al 1-855-355-5777. Le
proporcionaremos un intérprete sin ningln costo.

F1w (Traditional Chinese)

R EBAL o ARSEHFEIES RN RSN E T AR - 35243 1-855-355-5777 - FffTu] LUK
CHEEMEATEAE SRR -

Kreyol Avisyen (Haitian Creole)

Sa a se yon dokiman ki enpotan. Si ou bezwen éd pou konprann li, tanpri rele nimewo 1-855-355-5777.
Nou kapab ba ou yon entéprét gratis nan lang ou pale a.

F13C (Simplified Chinese)

X EE R, IR TR B B AR SR, ETHIE S 1-855-355-5777.. AT LN S AR AL
AL 1B R 1) TR AR 55

Italiano (Italian)

Questo & un documento importante. Per qualsiasi chiarimento pud chiamare il numero 1-855-355-5777.
Possiamo metterle a disposizione un interprete nella sua lingua.

3}=o] (Korean)

Sost AFEL EP O|8H8P; O ==0| 2R20FAIH 1-855-355-5777 HOZ HAEGH =& Al2. #otS
2010l thet 22 S MBIAJH KIS E LI

Pycckumn (Russian)

OTO BaxHbIN AOKYyMeHT. Ecnu Bam HyxxHa nomoLpb AN NOHMMaHUS 3TOro JOKYMEHTa, MO3BOHUTE MO
TenedoHy 1-855-355-5777. Mbl moxem BecnnaTHo npefoctasuTb Bam nepesoaynka Baluero s3bika.

4w »l(Arabic)
‘:,’_‘m axliL &)}B P):A ).\5)3 L\.\S.A;\ .1-855-355-5777 ?ﬁ)ﬂ_l Juasy) @);1 ) gina ?@ 33c Lusa ‘;‘\ dal oK \A! G\.AQ_A a&ﬁ} 0da
= (Bengali)

aft 93 syl IR At FAE AR I TR IO T ORE, AR FE 1-855-355-5777
TIE@ F IPA| A (T ST I IEA [[FARET AT AFAE AFS T (e fute M|
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Francais (French)

Ceci est un document important. Si vous avez besoin d'aide pour en comprendre le contenu, appelez le
1-855-355-5777. Nous pouvons mettre gratuitement a votre disposition un interprete dans votre langue.

8l (Hindi)
g Ueh HgcaoT STl &1 3R 39l $8 THSA H WA IMeT, o HudT 1-855-355-5777 T
i Y| §H I AT Slelel ATl Ueh GHTTIAT To¥:¢oeh 3UCletl Hidl Hehel &

HAEE (Japanese)

NITEELREFETY, BETL-OICKENDLELREAIX, 1-855-355-5777 IZHEBEEIEEL, @ERZEEH
TIRIEWV=LET,

AdTell_(Nepali)

Il T3S HETdYUT HETSId 8| THATS 5ol TUSATS Hegd dliges 3, HUAT 1-855-355-5777 AT Biel
TG BT TUTSS el HINTHAT TS fo1:9oeh Iy 3Uclst RT3 HFo! |

Polski (Polish)

To jest wazny dokument. W przypadku koniecznosci skorzystania z pomocy w celu zrozumienia jego
tresci nalezy zadzwoni¢ pod numer 1-855-355-5777. Istnieje mozliwo$¢ uzyskania bezptatnej ustugi
ttumacza jezyka, ktérym sie postugujesz.

Twi (Twi)

Krataa yi ye tow krataa a ho hia. Se wo hia eho nkyerekyeremu a, ye sre wo, fre 1-855-355-5777. yEbEtumi
ama wo obi a okyer€ kasa a woka no ase ama wo kwa a wontua hwee.

(Urdu) s

G Sl S JS 5 1-855-355-5777p 8 ol 55 2 i yspin (S 220 ol S Jgman ul Sl R o 5l ol Sl o
U e S a8 aa e Cide S (e L) 0k S

Tiéng Viét (Vietnamese)

Day la tai liéu quan trong. Néu quy vi can tro gitip dé hiéu tai liéu nay, vui Iong goi 1-855-355-5777.
Chung tdi c6 thé cung cap théng dich vién mién phi néi ngdn ngl cha quy vi.

v (Yiddish)

"R YW 1 .1-855-355-5777 091N yuI ,|"OWINRD IX OV §7'N UOIRT V'R IR .VIWNIPRT WAV R T'K ORT
L0TYY 'R ORIEIRIOW T 'R 7RXON [19 '"M1D TWWWOYNIXRT N |2V
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