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STATE OF NEW YORK
DEPARTMENT OF HEALTH
P.O. Box 11729

Albany, NY 12211

Notice of Decision

Decision Date: May 3, 2018

NY State of Health Account ID: M
Appeal Identification Number: A 8

On April 24, 2018, you appeared by telephone at a hearing on your appeal of NY
State of Health’s verbal denial of a special enrollment period.

The enclosed Decision, rendered after that hearing, is issued by the Appeals Unit
of NY State of Health.
If you have questions about your Decision, you can contact us by:

e Calling the Customer Service Center at 1-855-355-5777

e Sending Mail to:

NY State of Health Appeals
P.O. Box 11729
Albany, NY 12211

e Sending a Fax to 1-855-900-5557

When contacting NY State of Health about your appeal and/or the Decision,
please refer to the Appeal Identification number and the Account ID at the top of
this notice.

Legal Authority

We are sending you this notice in accordance with 45 Code of Federal
Regulations (CFR) § 155.545.

If you need this information in a language other than English or you need assistance reading this notice, we
can help you. Call 1-855-355-5777 (TTY - English: 1-800-662-1220) (TTY — Spanish: 1-877-662-4886).
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nystate

The Official Health Plan Marketplace

STATE OF NEW YORK
DEPARTMENT OF HEALTH
P.O. Box 11729

Albany, NY 12211

Decision

Decision Date: May 3, 2018

NY State of Health Account ID: M
Appeal Identification Number: A 8

Issue

The issue presented for review by the Appeals Unit of NY State of Health is:

Did NY State of Health properly determine that you do not qualify to
change your enroliment into a different qualified health plan outside of the
open enrollment period?

Procedural History

On November 21, 2017, NYSOH received your application for financial
assistance with health insurance.

On November 22, 2017, NYSOH issued an eligibility determination notice stating
that you were eligible to receive an advance premium tax credit of up to $342.00
per month in advanced premium tax credit (APTC) and cost sharing reductions if
you enrolled into a silver level qualified health plan, for a limited time, effective
January 1, 2018.

On November 23, 2017, NYSOH issued a plan enroliment notice, based on your
plan selection on November 22, 2017, confirming your enroliment in a bronze-
level qualified health plan with the maximum amount of APTC applied to your
monthly premium, effective January 1, 2018.

On February 9, 2018, NYSOH received your application for financial assistance
with health insurance. That day, you also attempted to change your enroliment
into a different qualified health plan, but you were unable.
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Also on February 9, 2018, you spoke to NYSOH’s Account Review Unit and
requested an appeal insofar as you were not able to change your enrollment into
a different qualified health plan outside of the open enrollment period.

On February 10, 2018, NYSOH issued an eligibility determination notice stating
that you were eligible for up to $342.00 per month in APTC and cost sharing
reductions, effective March 1, 2018. This notice further stated that you may be
able to enroll in coverage if you qualify for a special enrollment period and to
access your NYSOH account to answer the questions associated with a special
enrollment period.

On February 10, 2018, NYSOH issued a plan enrollment notice confirming your
enrollment in a bronze-level qualified health plan, with the maximum amount of
APTC applied to your monthly premium, effective March 1, 2018.

Also on February 10, 2018, NYSOH issued a notice to confirm your appeal
request from the previous day. That notice stated that the reason for your appeal
was “denial of Special Enroliment Period (SEP).”

On April 24, 2018, you had a telephone hearing with a Hearing Officer from
NYSOH’s Appeals Unit. The record was developed during the hearing and held
open to allow the Hearing Officer to listen to the telephone phone recording
between you and NYSOH'’s Call Center from January 19, 2018.

The Hearing Officer listened to the available telephone recording from January
19, 2018, after which the record was closed.

Findings of Fact
A review of the record supports the following findings of fact:

1) You testified that you are appealing the denial of a special enroliment
period to change your enrollment into a different qualified health plan
through NYSOH.

2) According to your NYSOH account, on November 22, 2017, you were
enrolled in a bronze-level qualified health plan, with the maximum amount
of APTC applied to your monthly premium, effective January 1, 2018.

3) According to your NYSOH account and your testimony, you contacted
NYSOH sometime in January 2018, after realizing that the qualified health
plan that you enrolled in had a high deductible.
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4) You testified that you did not enroll into a different plan when you
contacted NYSOH in January 2018, but that you were told you had 90
days to change your plan enroliment.

5) The Hearing Officer reviewed the telephone record from January 19,
2018, and determined that:

a. You called that day because you were wondering what other plan
options you had that would have better coverage than the current
bronze level qualified health plan you were in;

b. The NYSOH representative went through multiple options with you
throughout the phone calls;

c. The NYSOH representative informed you that you had until
February 15, 2018 to select a plan for your enrollment so you had
some time to consider your different options, and

d. You disconnected the call before enrolling into a plan, but informed
the NYSOH representative that you would be calling back to select
a different plan for enrollment.

6) You testified that, when you disconnected the telephone call that day, you
were under the impression that you had plenty of time to review your
options and select a new plan for enroliment.

7) The record indicates that you attempted to change your enroliment to a
different qualified health plan on February 9, 2018, but that you were
unable to do so.

8) You testified that you are appealing because you would like to be able to
change your enrollment to a different qualified health plan for the
remainder of the 2018 coverage year.

Conflicting evidence, if any, was considered and found to be less credible than
the evidence noted above.

Applicable Law and Regulations

De Novo Review

NYSOH Appeals Unit must review each appeal de novo and “consider all
relevant facts and evidence adduced during the appeals process” (45 CFR 8§
155.535(f)). “De novo review means a review of an appeal without deference to
prior decisions in the case” (45 CFR § 155.500).

Enrollment in a Qualified Health Plan
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NYSOH must provide annual open enrollment periods during which time qualified
individuals may enroll in a QHP and enrollees may change QHPs (45 CFR §
155.410(a)(1)).

For the benefit year beginning on January 1, 2018, the national annual open
enrollment period began on November 1, 2017 and extended through December
15, 2017 (45 CFR 8§ 155.410(e)(3)). NY State extended this enroliment period
through January 31, 2018 for applications processed through NYSOH
(https://www.health.ny.gov/press/releases/2017/2017-09-

07 open_enroliment dates.htm).

Special Enrollment Periods

After each open enrollment period ends, NYSOH provides special enroliment
periods to qualified individuals. During a special enroliment period, a qualified
individual may enroll in a qualified health plan, and an enrollee may change their
enrollment to another plan. This is generally permitted when one of the following
triggering events occur:

(1) The qualified individual or his or her dependent either:
(i) Loses minimum essential coverage.

(ii) 1s enrolled in any non-calendar year group health plan or
individual health insurance coverage, even if the qualified individual
or his or her dependent has the option to renew such coverage.

(i) Loses pregnancy-related coverage.

(iv) Loses medically needy coverage as described under section
1902(a)(10)(C) of the Social Security Act only once per calendar
year.

(2)(i) The qualified individual gains a dependent or becomes a dependent
through marriage, birth, adoption, placement for adoption, or placement in
foster care, or through a child support order or other court order.

(i) the enrollee loses a dependent or is no longer considered a
dependent through divorce or legal separation as defined by State
law in the State in which the divorce or legal separation occurs, or if
the enrollee, or his or her dependent, dies.

(3) The gqualified individual, or his or her dependent, becomes newly
eligible for enrollment in a qualified health plan because he or she gains
citizenship, status as a national, or lawful present or is no longer
incarcerated.
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(4) The qualified individual's or his or her dependent's, enrollment or non-
enrollment in a qualified health plan is unintentional, inadvertent, or
erroneous and is the result of the error, misrepresentation, misconduct, or
inaction of an officer, employee, or agent of NYSOH, its instrumentalities,
or a non-NYSOH entity providing enrolliment assistance or conducting
enrollment activities.

(5) The enrollee or, his or her dependent adequately demonstrates to
NYSOH that the qualified health plan in which he or she is enrolled
substantially violated a material provision of its contract in relation to the
enrollee;

(6) The enrollee or enrollee’s dependent is newly eligible or ineligible for
advance payments of the premium tax credit, or change in eligibility for
cost-sharing reductions.

(7) The qualified individual or enrollee, or his or her dependent, gains
access to new qualified health plan as a result of a permanent move and
either—

(i) Had minimum essential coverage for one or more days during
the 60 days preceding the date of the permanent move, or

(i) Was living outside of the United States or in a United States
territory at the time of the permanent move;

(8) The qualified individual or dependent who gains or maintains status as
an Indian may enroll in a qualified health plan or change from one plan to
another, once per month.

(9) The qualified individual or enrollee, or his or her dependent,
demonstrates to the Exchange, in accordance with guidelines issued by
HHS, that the individual meets other exceptional circumstances as the
Exchange may provide;

(10) A qualified individual or enrollee—

(i) Is a victim of domestic abuse or spousal abandonment, including
a dependent or unmarried victim within a household, is enrolled in
minimum essential coverage and seeks to enroll in coverage
separate from the perpetrator of the abuse or abandonment; or

(i) Is a dependent of a victim of domestic abuse or spousal
abandonment, on the same application as the victim, may enroll in
coverage at the same time as the victim;
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(11) A qualified individual or dependent—

(i) Applies for coverage through NYSOH during the annual open
enrollment period or due to a qualifying event, is assessed as
potentially eligible for Medicaid or Child Health Plus and is
determined ineligible for Medicaid or Child Health Plus either after
open enrollment has ended or more than 60 days after the
qualifying event; or

(i) Applies for coverage at their Local Department of Social
Services or Human Resources Administration during the annual
open enrollment period, and is determined ineligible for Medicaid or
Child Health Plus after open enroliment has ended;

(12) The qualified individual or enrollee, or his or her dependent,
adequately demonstrates to NYSOH that a material error related to plan
benefits, service area, or premium influenced the qualified individual's or
enrollee's decision to purchase a qualified health plan; or

(13) At the option of NYSOH, the qualified individual provides satisfactory
documentary evidence to verify his or her eligibility for an insurance
affordability program or enrollment following termination of enroliment due
to a failure to verify such status within 90 days. NYSOH has not elected to
adopt this subsection at this time.

(45 CFR § 155.420(d)).

Generally, if a triggering life event occurs, the qualified individual or enrollee has
60 days from the date of a triggering event to select a qualified health plan (45
CFR § 155.420(c)(1)).

Legal Analysis

The issue under review is whether NYSOH properly determined that you do not
gualify to change your enroliment into a different qualified health plan outside of
the open enroliment period.

You testified that you are appealing the denial of a special enrollment period to
change your enrollment into a different qualified health plan through NYSOH.
However, the record does not contain a notice of eligibility determination or
redetermination on the issue of special enroliment period.

Here, the lack of a notice of eligibility determination on the issue of special
enrollment periods does not prevent the Appeals Unit from reaching the merits of
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the case nor constitute material error. Under 45 CFR § 155.505(b), you are as
entitled to appeal NYSOH failure to timely issue a notice of eligibility
determination as you are to appeal an adverse notice of eligibility determination.
Your credible testimony along with the February 10, 2018 appeal confirmation
notice stating that the reason for your appeal was “denial of Special Enroliment
Period (SEP)”, permits an inference that NYSOH did deny your special
enrollment request.

Since the Appeals Unit review of NYSOH determinations is performed on a de
novo basis, no deference would have been granted to the eligibility determination
notice had it been issued.

NYSOH provided an open enroliment period from November 1, 2017 until
January 31, 2018. On November 21, 2017, you submitted an application for
financial assistance with health insurance and, on November 22, 2017, you
enrolled into a bronze-level qualified health plan, effective January 1, 2018. On
February 9, 2018, you requested to change your enrollment into a different
qualified health plan, but you were unable to do so.

Once the annual open enrollment period ends, a health plan enrollee must
gualify for a special enroliment period in order to enroll in, or change to another
health plan offered in NYSOH. To qualify for a special enroliment period, a
person must experience a triggering event.

A special enrollment period can be granted if a qualified individual’s enrollment or
non-enroliment in a qualified health plan is unintentional, inadvertent, or
erroneous and is the result of the error, misrepresentation, misconduct, or
inaction of an officer, employee, or agent of NYSOH, its instrumentalities, or a
non-NYSOH entity providing enrollment assistance or conducting enroliment
activities.

You testified that on January 19, 2018 you spoke to a NYSOH representative
who told you that you had 90 days to change your enrollment to a different
qualified health plan. You further testified that, when you disconnected the
telephone call that day, you had plenty of time to review your options and select
a new plan for enroliment. A review of the telephone conversation placed that
day confirms that the NYSOH representative informed you that you had until
February 15, 2018, to select a new qualified health plan for your enroliment so
you thought you had some time to consider your different options

Since the record indicates that you did not change your enrollment into a different
gualified health plan during the open enroliment period as a direct result of
statements made to you by a representative of NYSOH, you should have been
granted a special enrollment period as of your February 9, 2018 application.
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Therefore, NYSOH'’s verbal determination that you do not qualify to select a
health plan outside of the open enrollment period for 2018 is incorrect, you
should have been eligible for a special enrollment period as of the date of your
February 9, 2018 application.

Your case is RETURNED to NYSOH to assist you in enrolling into a qualified
health plan. You may choose to change your enrollment into a qualified health
plan as of February 9, 2018, which would give you a March 1, 2018 start date,
because NYSOH gave you incorrect information. In the alternative, you may elect
to enroll into coverage within 60 days from the date of this decision.

Decision

NYSOH'’s verbal determination that you do not qualify to select a health plan
outside of the open enrollment period for 2018 is incorrect, you should have been
eligible for a special enroliment period as of the date of your February 9, 2018
application.

Your case is RETURNED to NYSOH to assist you in enrolling into a qualified
health plan. You may choose to change your enroliment into a qualified health
plan as of February 9, 2018, which would give you a March 1, 2018 start date,
because NYSOH gave you incorrect information. In the alternative, you may elect
to enroll into coverage within 60 days from the date of this decision.

Effective Date of this Decision: May 3, 2018

How this Decision Affects Your Eligibility
NYSOH improperly denied you a special enroliment period.

Your case is being sent back to NYSOH to allow you to select a different
gualified health plan for your enrollment as of February 9, 2018, which would give
you a March 1, 2018 start date, if you so choose. In the alternative, you may
elect to enroll into coverage within 60 days from the date of this decision.

You will be responsible for any premium payments for any months you are
enrolled into coverage in a different health plan.

If You Disagree with this Decision (Appeal Rights)

If applicable, if you think a portion of your appeal should not be dismissed, you
can ask us to vacate, or cancel, this dismissal. You must ask us in writing within
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30 days after the date on this notice, showing good cause as to why the
dismissal should be vacated. NYSOH’s Appeals Unit will review your request. If
your request is approved, another hearing will be scheduled for you. If your
request is denied, NYSOH will tell you in writing. If you do not respond to the
dismissed portion of your appeal within 30 days, your appeal will remain
dismissed, and NYSOH will take no further action on your appeal.

Insofar as your case was decided, the Decision is final unless you submit an
appeal request to the Federal Marketplace or bring a lawsuit under New York
Civil Practice Law and Rules, Article 78.

You may bring a lawsuit on any Appeals Unit decision in New York State court in
accordance with Article 78 of the New York Civil Practice Law and Rules. This
must be done within four months of the Decision Date, which appears on the first
page of this Decision.

Additionally, Appeals Unit decisions on issues involving eligibility for qualified
health plans, advance premium tax credits, and cost-sharing reductions may be
appealed to the Federal Marketplace. This must be done within 30 days of the
Decision Date, which appears on the first page of this Decision (45 CFR 8
155.520(c)).

If you have questions about appealing to the Federal Marketplace, you can
contact them in any of the following ways:

e By calling the Customer Service Center at 1-800-318-2596

e By mall at:

Health Insurance Marketplace
Attn: Appeals

465 Industrial Blvd.

London, KY 40750-0061

e By fax: 1-877-369-0129

If you wish to be represented by an attorney in bringing an outside appeal and do
not know how to go about getting one, you may contact legal resources available
to you. You may, for example, contact the local County Bar Association, Legal
Aid, or Legal Services.

If You Have Questions about this Decision (Customer Service
Resources):

You can contact us in any of the following ways:
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e By calling the Customer Service Center at 1-855-355-5777
e By mail at:

NY State of Health Appeals
P.O. Box 11729
Albany, NY 12211

e By fax: 1-855-900-5557

Summary

NYSOH's verbal determination that you do not qualify to select a health plan
outside of the open enrollment period for 2018 is incorrect, you should have been
eligible for a special enroliment period as of the date of your February 9, 2018
application.

NYSOH improperly denied you a special enrollment period.

Your case is RETURNED to NYSOH to assist you in enrolling into a qualified
health plan. You may choose to change your enroliment into a qualified health
plan as of February 9, 2018, which would give you a March 1, 2018 start date,
because NYSOH gave you incorrect information. In the alternative, you may elect
to enroll into coverage within 60 days from the date of this decision.

Your case is being sent back to NYSOH to allow you to allow you to select a
different qualified health plan for your enroliment as of February 9, 2018, which
would give you a March 1, 2018 start date, if you so choose. In the alternative,
you may elect to enroll into coverage within 60 days from the date of this
decision.

You will be responsible for any premium payments for any months you are
enrolled into coverage in a different health plan.
Legal Authority

We are issuing this determination in accordance with 45 CFR § 155.545.
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A Copy of this Decision Has Been Provided To:
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Getting Help in a Language Other than English

This is an important document. If you need help to understand it, please call 1-855-355-5777.
We can give you an interpreter for free in the language you speak.

Espafiol (Spanish)

Este es un documento importante. Si necesita ayuda para entenderlo, llame al 1-855-355-5777. Le
proporcionaremaos un intérprete sin ningln costo.

f3 (Traditional Chinese)

EEE RIS o AIRIETR RIS R SN BT B > 55247 1-855-355-5777 « FffTn] LU
eH AT SATEEAR

Kreyol Ayisyen (Haitian Creole)

Sa a se yon dokiman ki enpotan. Si ou bezwen éd pou konprann li, tanpri rele nimewo 1-855-355-5777.
Nou kapab ba ou yon entéprét gratis nan lang ou pale a.

F3C (Simplified Chinese)

X BB RSO R T A B AR L, VB ST G 2 1-855-355-5777 . FATAT LIS e g it
A TR ) R R 45

Iltaliano (Italian)

Questo & un documento importante. Per qualsiasi chiarimento pud chiamare il numero 1-855-355-5777.
Possiamo metterle a disposizione un interprete nella sua lingua.

3o (Korean)

st M= LICH Oloiots Ol =&0] 2 20tAI®H 1-855-355-5777 H2 2 Aol =&AL, 7ot2
00l tHet 2= S MBIAJF MSELICH

Pycckumn (Russian)

OT0 BaXHbIN JOKYMeHT. Ecnin Bam Hy>kHa NOMOLLb ANd NOHMMaHWS 3TOro AOKYMEHTa, NO3BOHUTE Mo
TenedoHy 1-855-355-5777. Mbl moxem GecnnatHo npegoctaBuTb Bam nepesoagymnka Bawero a3bika.

du »l(Arabic)
Al el (g )8 an yia b g5 LiSad  1-855-355-5777 il Juai¥) oa i cla) sine agll Saclue ) Aalay i€ 1Y) daga 44855 020
e (Bengali)

aft a3 s@eyd IR At FAE AR I TR TIEE T ORE, AR FE 1-855-355-5777
TIE@ F A A (T SAF I IEA AR AT ACAE TS (e e i

If you need this information in a language other than English or you need assistance reading this notice, we
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Francais (French)

Ceci est un document important. Si vous avez besoin d'aide pour en comprendre le contenu, appelez le
1-855-355-5777. Nous pouvons mettre gratuitement a votre disposition un interpréte dans votre langue.

&Sl (Hindi)
7€ Teh Agcaqul EEAIdeT ¥l 3N ITUH S THS H TERIT AT, A HUAT 1-855-355-5777 W
I Y| §H IHTThT AT Slelel dTelT Teh GHTTIAT o¥:3foh 3Telet] Hidl Hohel & |

HAZE (Japanese)

NIFEELGERTT, BETI-OICKENBELRIES (L., 1-855-355-5777 IZH BEESCIZELY, @EREEH
?*E{%L\f:bij—o

AdTell_(Nepali)

Il T3 HETdqUT TSI 8Tl JHATS g5 AUSAS Hegd dliges 31, HUAT 1-855-355-5777 AT Blel
TR | B TUTSel Stowl $TSTAT AUSels fo:Qeeh Iy 3Ueletl IRT3 HeFo! |

Polski (Polish)

To jest wazny dokument. W przypadku koniecznosci skorzystania z pomocy w celu zrozumienia jego
tresci nalezy zadzwoni¢ pod numer 1-855-355-5777. Istnieje mozliwos¢ uzyskania bezptatnej ustugi
ttumacza jezyka, ktérym sie postugujesz.

Twi (Twi)

Krataa yi ye tow krataa a ho hia. Se wo hia eho nkyerekyeremu a, ye sre wo, fre 1-855-355-5777. yEbEtumi
ama wo obi a okyer€ kasa a woka no ase ama wo kwa a wontua hwee.

(Urdu) 52

Gl S Gl a8 U 5 1-855-355-5777a8 ol 0 55 = iy i (oS dde ) S Jgaan —ul SOl 81 gl sl SOl
o S S a8 aa e G S e L) s S

Tiéng Viét (Vietnamese)

Day la tai liéu quan trong. Néu quy vi can tro gitp dé hiéu tai liéu nay, vui long goi 1-855-355-5777.
Chung tbi c6 thé cung cap thdng dich vién mién phi néi ngdn nglr ctia quy vi.

w'T'R (Yiddish)

K YW 1 .1-855-355-5777 091N yur ,|"OWIRD IX OV §7'0 UOIRT V'R QN .VIYAIPRT WAV K T'R OXT
L0TYY IR ORIEIRIOY T 'R INYON [I19 'M1D TWWWOYNTINT X [2VA
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